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The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on the en-
grossment of the amendment and the
third reading of the bill.

The smendment was ordered to be
engrossed and the bill to be read a
third time.

The bill was read the third time and
passed.

Mr. STEVENS. Mr. President, I
move to reconsider that action.

Mr. BYRD. Mr. President, I move to
table the motion to reconsider.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment
agreed to.

(No. 3213) was

DEVELOPMENTAL DISABILITIES
AWARENESS MONTH

Mr. STEVENS. Mr. President, I ask
unanimous consent the Senate now
turn to the consideration of House
Joint Resolution 741, a joint resolu-
tion pronouncing ‘“Developmental Dis-
abilities Awareness Month,” which is
now being held at the desk.

The PRESIDING OFFICER. With-
out objection, it is so ordered. The
clerk will report.

The assistant legislative clerk read
as follows:

A joint resolution (H.J. Res. 741) to desig-
nate March 1987 as “Developmental Disabil-
ities Awareness Month.”

The Senate proceeded to consider
the joint resolution.

Mr, STEVENS. Mr. President, I ask
for adoption of the joint resolution.

The PRESIDING OFFICER. The
question is on the third reading and
passage of the joint resolution.

The joint resolution (H.J. Res. 741)
was ordered to a third reading, was
read the third time, and passed.

The preamble was agreed to.

Mr. STEVENS. Mr. President, 1
move to reconsider that action.

Mr. BYRD. Mr. President, I move to
table the motion to reconsider.

The motion to lay on the table was
agreed to.

NATIONAL YEAR OF THE
TEACHER

Mr. STEVENS. Mr. President, 1 ask
unanimous consent that the Senate
turn to the consideration of House
Joint Resolution 635, the ‘“National
Year of the Teacher.”

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered. The clerk will report.

The assistant legislative clerk read
as follows:

A joint resolution (H.J. Res. 635) to desig-
nate the school year of September 1986
through May 1987 as “National Year of the
Teacher,” and January 28, 1987, as "“Nation-
al Teacher Appreciation Day."”
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The PRESIDING OFFICER. The
question is on the third reading and
passage of the joint resolution,

The joint resolution (H.J. Res. 635)
was ordered to a third reading, was
read the third time, and passed.

The preamble was agreed to.

Mr. STEVENS. Mr. President, I
move to reconsider that action.

Mr. BYRD. Mr. President, I move to
table the motion to reconsider.

The motion to lay on the table was
agreed to.

YEAR OF THE READER

Mr. STEVENS. Mr. President, I ask
unanimous consent the Senate now
turn to the consideration of House
Joint Resolution 671, designating the
“Year of the Reader,” which is being
held at the desk.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered. The clerk will report.

The assistant legislative clerk read
as follows:

A joint resolution (H.J. Res. 671) designat-
ed 1987 as ““Year of the Reader”.

The PRESIDING OFFICER. The
question is on the third reading and
passage of the joint resolution.

The joint resolution (H.J. Res. 671)
was ordered to a third reading, was
read the third time, and passed.

The preamble was agreed to.

Mr. STEVENS. Mr. President, I
move to reconsider that action

Mr. BYRD. Mr. President, I move to
table the motion to reconsider.

The motion to lay on the table was
agreed to.

FALSE CLAIMS AMENDMENTS
ACT

Mr. STEVENS. Mr. President, I ask
that the Chair lay before the Senate a
message from the House of Represent-
atives on S. 1562,

The PRESIDING OFFICER laid
before the Senate the following mes-
sage from the House of Representa-
tives:

Resolved, That the bill from the Senate
(S. 1562) entitled “An Act to amend the
False Claims Act, and title 18 of the United
States Code regarding penalties for false
claims, and for other purposes’”, do pass
with the following amendments:

Strike out all after the enacting clause
and insert:

SECTION 1. SHORT TITLE.

This Act may be cited as the “False Claims
Amendments Acl of 1986".

SEC. 2 FALSE CLAIMS.

Section 3729 of title 31, United Slates
Code, {3 amended—

(1) by striking the malter preceding para-
graph (1) and inserting the following:

*fa) LiABILITY FPOR CERTAIN ACTS.—Any
person who—""

(2) in paragraph (1) by striking “Govern-
ment or a member of an armed force” and
inserting “United States Governmen! or a
member of the armed forces’;

13) in paragraph (2) by inserting 'dy the
Government "’ after “approved’’;

(4) in paragraph (4)—

(A) by striking “public'’ and

October 3, 1986

(B) by striking ‘“‘in an armed force” and
inserting “dy the Government’;

(5) in paragraph (5)—

(A) by striking “in an armed force” and
inserting 'by the Government',; and

(B) by striking ‘“or” after the semicolon,

(6) in paragraph (6)—

(A) by striking “‘a member of an armed
Jorce” and inserting “an officer or employee
of the Government, or a member of the
armed forces,'’; and

(B) by striking the period at the end of the
paragraph and inserting ‘; or’; and

(7) by adding at the end of the subsection
the following:

“(7) knowingly makes, uses, or causes to be
made or used, a false record or statement to
conceal, avoid, or decrease an obligation to
pay or transmit money or property to the
Government,
is liable to the United States Government
Jor a civil penalty of not less than $5,000
and not more than $10,000, for an amount
equal to consequential damages as set forth
in subsection (b)(1) plus 2 times the amount
of damages (other than such consequential
damages) which the Government sustains
because of the act of that person, and for the
costs of a civil action brought to recover any
such penalty or damages.

“tb) CALCULATION oOr DAMAGEs.—(1} For
purposes of this section, consequential damn-
ages include damages which the United
States would not have sustained but for—

“(A) the commission of any aof the acts pro-
hibited by subsection (a); or

“(B) entering into or making any contract
or grant as a result, in any material part, of
any false statement, record, or claim.

“(2) Any credits to which the defendant es-
tablishes entitlement may be deducted from
the amount payable under subsection (a)
only after the damages sustained by the
United States have been doubled as set forth
in subsection (a).

‘“t3) If any portion of the damages sus-
tained by the United States under para-
graph (1) 18 considered reasonably unfore-
seeable by the court, the court may reduce
the total amount of damages payable under
paragraph (1)

“fc) KNOWING AND KNOWINGLY DEFINED.—
For purposes of this section, the terms
‘knowing’ and ‘knowingly’ mean that a
person, with respect to information—

“(1) has actual knowledge of the informa-
tion,

“(2) acts in deliberate ignorance of the
truth or falsity of the information; or

“(3) acts in reckless disregard of the truth
or falsity of the informalion.

“td) CraiM DEFINED.—For purposes of this
section, ‘claim’ includes any request or
demand, whether under a contract or other-
wise, for money or property which i{s made
to a contractor, grantee, or other recipient if
the United States Government provides any
portion of the money or property which 1is
requested or demanded, or {f the Govern-
ment will reimburse such contractor, grant-
ee, or other recipient for any portion of the
money or property which is requested or de-
manded.

“le) EXCLUSION.—This section does not
apply to claims, records, or stalements made
under the Internal Revenue Code of 1954.°.
SEC. 3. CIVIL ACTIONS POR FALSE CLAIMS,

Section 3730 of title 31, United States
Code, i3 amended to read as follows:

“§ 3730. Cicil actions for false claims

*“fa) RESPONSIBILITIES OF THE ATTURNEY
GENERAL.—The Atlomey General diligently
shall investigate a violation under section
3729. If the Attormmey General finds that a
person has violated or is violaling section
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3729, the Attorney General may bring a civil
action under this section against the person.
“tb) ACTIONS BY PRIVATE PERSONS.—(1) A
person may bring a civil action for a viola-
tion of section 3729 for the person and for
the United States Government. The aclion
shall be brought in the name of the Govern-
ment. Subject to paragraph (5/, an action
may be dismissed only if the courl and the
Attorney General give wrillen consent lo the
dismissal and their reasons for consenting.

“f2) A copy of the complaint and wrillen
disclosure of substantially all material evi-
dence and information the person possesses
shall be served on the Government pursuant
to Rule 4(d)(4) of the Federal Rules of Civil
Procedure. The complaint shall be filed in
camera, shall remain under seal for al least
60 days, and shall not be served on the de-
fendant until the court so orders. The Gov-
ernment may elect to intervene and proceed
with the action within 60 days after it re-
ceives both the complaint and the material
evidence and information.

“3) The Government may, for good cause
shown, move the court for extensions of the
time during which the complaint remains
under seal under paragraph (2). Any such
motions may be supported by affidavils or
other submissions in camera. The defendant
shall not be required to respond to any com-
plaint filed under this section until 20 days
after the complaint is unsealed and served
upon the defendant pursuant to Rule 4 of
the Federal Rules of Civil Procedure.

‘“¢4) Subject to paragraph (5), before the
erpiration of the 60-day period or any exten-

sions oblained under paragraph (3), the
Government shall—
‘“fA) proceed with the action, in which

case the action shall be conducted by the
Government, or

“(B) notlify the court that il declines lo
tuke over the aclion, in which case the
person bringing the action shall have the
right to conduct the action.

“(5}(A) If the court finds that an action
brought by a person under this subsection—

“(i) is based on specific evidence or specif-
ic information which the Government dis-
closed as a basis for allegations made in a
prior administrative, civil, or criminal pro-
ceeding; or

“(ii) is based on specific information dis-
closed during the course of a congressional
tnvestigation or based on specific public in-
formation disseminaled by any news media,

the court shall dismiss the action, unless
subparagraph (B) applies.

“tB) The court shall not dismiss an aclion
under subparagraph (A)—

“fi) if the Government proceeds with the
action before the expiralion of the 60-day
period described in paragraph (2) or any ex-
tensions obtained under paragraph (3); or

“(it} if the Government was aware of the
evidence or information described in clause
1/ or (ii) of subparagraph (A} for a period of
at least 6 months before the person initiated
the action, and the Government did not ini-
tiate a civil action on the maller involved
within that 6-month period, or within such
additional times as the court allows upon a
showing of good cause.

"1Ct The defendant must! prove the facts
warranting dismissal of a case Lo which this
paragraph applies.

“t6) When a person brings an action
under this subsection, no person other than
the Governmen! may inlervene or bring a
related action based on the facts underiying
the pending action.

“tc) RIGHTS OrF PARTIES TO QUI Tam Ac-
TIONS.—(1) If the Governmen! proceeds with
(x action, it shall have the primary respon-
sty for proseculing the action. The
person bringing the action shall have a right
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to conlinue in the action with the same
rights as Lhose of a person permitted to in-
tervene in an action under Rule 24/b/) of the
Federal Rules of Civil Procedure. The Gov-
ernment is no! bound by an act of the
person bringing the action. A motion by the
Government to dismiss the action may not
be granted unless the person bringing the
action has been notified by the Government
of the filing of the motion and unless the
court has provided the person with the op-
portunity for a hearing on the motion.

“12) The Government may setlle the action
with the defendant notwithstanding the ob-
jections of the person iniliating the action if
the court determines after a hearing, includ-
ing the opporlunily for presentation of evi-
dence, that the proposed seltlement is fair,
adequate, and reasonable under all the cir-
cumslances.

“(3) Upon a showing of the Government
that certain actions of discovery by the
person iniliating the action would signifi-
cantly interfere with the Government’s in-
vestigation or prosecution of a criminal or
civil matler arising out of the same facts,
the court may stay such discovery for a
period of not more than 60 days. Such a
showing shall be conducted in camera. The
courl may ertend the 60-day period upon a
Jurther showing in camera that the Govern-
ment has pursued the criminal or civil in-
vestigalion or proceedings with reasonable
diligence and any proposed discovery in the
civil action will intlerfere with the ongoing
criminal or civil investigation or proceed-
ings.

“(4) If the Government! elects not to pro-
ceed with the action, the person who initiat-
ed the action shall have the right to conduct
the action. If the Government so requests, it
shall be served with copies of all pleadings
filed in the action and shall be supplied
with copies of all deposition transcripts (at
the Governmenl's expense). When a person
proceeds with the action, the court, without
limiting the status and rights of the person
initialing the action, may nevertheless
permil the Government lo inlervene al a
later date upon a showing of good cause.

“5) Notwithstanding subsection (b), the
Government may elect to pursue its claim
through any allernate remedy available lo
the Governmen!, including any administra-
tive proceeding to determine a civil money
penalty. If any such alternate remedy is pur-
sued in another proceeding, the person inili-
ating the action shall have the same rights
in such proceeding as such person would
have had if the action had continued under
this section. Any finding of fact or conclu-
sion of law made in such other proceeding
that has become final shall be conclusive on
all parties to an action under this section.
For purposes of the preceding senlence, a
finding or conclusion is final if it has been
finally determined on appeal lo the appro-
priate court of the Uniled States, {f all time
Jor filing such an appeal with respect to the
finding or conclusion has expired, or if the
finding or conclusion is nol subject to judi-
cial review.

“td) AwaRD TO QuI Tam PLAINTIFF.—(1) If
the Government proceeds with an aclion
under Lhis seclion, and the person bringing
the aclion discloses relevant evidence, or rel-
erant information, which the Government
did nol have al the time the aclion was
brought, such person shall receive al least 15
percen! bul nol more than 25 percent of the
proceeds of the action or settlement of the
claim, depending upon the extent to which
the person substantially contributed to the
proseculion of the action. Where the action
i3 one which the court finds. under subsec-
tion (bJ)(5)(A), to be based solely on evidence
or information described in clause (1) or (i)
of that subsection, the court may award
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such sums as il considers appropriate, but
in no case more than 10 percent of the pro-
ceeds, taking into account the significance
of the evidence or information and the role
of a person in advancing the case to litiga-
tion. Any payment under this paragraph
shall be made from the proceeds. Such
person shall also receive an amount for rea-
sonable expenses which the court finds to
have been necessarily incurred, plus reason-
able attorneys’ fees and costs. All such ex-
penses, fees, and costs shall be awarded
against the defendant.

“(2) If the Governmen! does not proceed
with an action wunder this section, the
person bringing the action or settling the
claim shall receive an amount which the
court decides is reasonable for collecling the
civil penalty and damages. The amount
shall be not less than 25 percent and notl
more than 30 percent of the proceeds of the
action or settlement and shall be paid oul of
such proceeds. Such person shall also receitre
an amount for reasonable erpenses which
the court finds Lo have been necessarily in-
curred, plus reasonable altorneys’ fees and
costs. All such exrpenses, fees, and costs shall
be awarded against the defendant.

“(3) If the Government does nol proceed
with the action and the person bringing the
action conducls the action, the courl may
award to the defendant its reasonable attor-
neys’ fees and erpenses if the defendant pre-
vails in the action and the court finds that
the claim of the person bringing the action
was clearly frivolous, vexatious, or brought
solely for purposes of harassment.

“te) GOVERNMENT NoT LiaBLE FOR CERTAIN
ExPENSES.—The Government is not liable for
erpenses which a person incurs in bringing
an action under this section.”.

SEC. ¢ ENTITLEMENT TO RELIEF FOR DISCRIMINA-
TION BY ENPLOYERS AGAINST EM-
PLOYEES WHO REPORT VIOLATIONS,

Section 3730 of title 31, United States
Code, as amended by section 3 of this Act, is
Jurther amended by adding al the end the
Sollowing new subsection.’

“(f) Any employee who is discharged, de-
moted, suspended, threatened, harassed, or
in any other manner discriminated against
in the terms and condilions of employment
by his or her employer in whole or in part
because of lawful acts done by the employee
on behalf of the employee or others in fur-
therance of an action under this section, in-
cluding investigation for, initiation of, les-
timony for, or assistance in an aclion filed
or Lo be filed under this section, shall be en-
titled to all relief necessary to make the em-
ployee whole. Such relief shall include rein-
statement with the same seniorily stalus
such employee would have had dbut for the
discrimination, 2 times the amount of back
pay, interest on the back pay, and compen-
salion for any special damages sustained as
a resull of the discrimination, including
litigation costs and reasonable attorneys’
fees. An employee may bring an action in
the appropriate district court of the United
States for the relief provided in this subsec-
tion. "

SEC. 5. FALSE CLAIMS PROCEDURE,

Section 3731 of litle 31, United Stales
Code, is amended by striking subsection (b}
and inserting the following:

*tb) A civil action under section 3730 may
not be brought—

“f1) more than 6 years after the dale on
which the violation of section 3729 is com-
milled, or

“(2) more than 3 years after the date when
Jacts material lo the right of action are
known or reasonably should have been
known by the official of the Uniled Slules
charged with responsibility to act in the ctr-
cumstances, bul in no even! more than 10
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years after the date on which the violation
is commitled,
whichever occurs last.

“fc) In any action brought under section
3730, the United States shall be required to
prove all essential elements of the cause of
action, including damages, by a preponder-
ance of the evidence,

“td) Notwithstanding any other provision
of law, the Federal Rules of Criminal Proce-
dure, or lthe Federal Rules of Evidence, a
final judgment rendered in favor of the
United States in any criminal proceeding
charging fraud or false statements, whether
upon a verdict after trial or upon a plea of
guilty or nolo contendere, shall estop the de-
Jendant from denying the essential elements
of the affense in any action which involves
the same transaction qs in the criminal pro-
ceeding and which ts brought under subsec-
tion (a) or (b) of section 3730.".

SEC. 6. FALSE CLAIMS JURISDICTION: CIVIL INVESTI-
GATIVE DEMANDS.

ta) IN GENERAL.—Subchapter III of chapter
37 of title 31, United States Code, is amend-
ed by adding at the end the following new
sections:

“§3732. False claims jurisdiction

“ta’ AcTioNs UNDER SECTION 3730.—Any
action under section 3730 may be brought in
any judicial district in which the defendant
or, in the case of muliiple defendants, any
one defendan! can be found, resides, trans-
acts business, or in which any act pro-
scribed by section 3729 occurred. A sum-
mons as required by the Federal Rules of
Civil Procedure shall be issued by the appro-
priate district court and served at any place
within or outside the United States.

“(b) Craims UNDER STATE Law.—The dis-
trict courts shall have jurisdiction over any
action dbrought under the laws of any State
for the recovery of funds paid by a State or
local government if the action arises from
the same transaction or occurrence as an
aclion brought under section 3730.

“§ 1733 Civil investigative demands

*ta) IN GENERAL.—

(1) ISSUANCE AND SERVICE.— Whenever the

ttorney General has reason to believe that
any person may be in possession, custody, or
cantrol of any documentary material or in-
formation relevant to a false claims law in-
vestigalion, the Attorncy General may.
before commencing a civil proceeding under
section 3730 or other false claims law, isSue
in writing and cause to be served upon such
person, a civil investigative demand requir-
ing such person—

“(A) to produce such documentary materi-
al for inspection and copying,

“I1B} to answer in wriling written inter-
rogatories with respect to such documentary
material or information,

“tC) to give oral testirnony concerning
such documentary material or information,
or

“tD) to furnish any combination of such
malerial, answers, or testimony.

The Attorney General may not delegate the
authoritly to issue ciril investigative de-
mands under this subsection. Whenever a
civtl investigative demand 1is an exrpress
demand for any product of discovery, the At-
torney General, the Deputy Attorney Gener-
al, or an Assistant Attorney General shall
cause (o0 be served, in any manner author-
ized by this section, a copy of such demand
upon the person from whom the discotvery
was obtained and shall nolify the person to
whom such demand is issued of the date on
which such copy was served.

*“12) CONTENTS AND DEADLINES. —

‘“{A) Each civil investigative demand
issued under paragraph r1) shall state the
nature of the conduct constituting the al-
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leged violation of a false claims law which
i3 under investigation, and the applicable
provision of law alleged to be violated.

‘“{B) If such demand is for the production
of documentary malerial, the demand
shall—

“(i) describe each class of documentary
material to be produced with such definite-
ness and certainty as to permit such materi-
al to be fairly identified,

“fii) prescribe a return date for each such
class which will provide a reasonable period
of time within which the material so de-
manded may be assembled and made avail-
able for inspection and copying, and

“tiit) identify the false claims law investi-
gator to whom such material shall be made
available.

“(C)} If such demand is for answers to writ-
ten interrogatories, the demand shall—

“fi} set forth with specificity the written
interrogatories to be answered:

“(ii) prescribe dates at which time an-
swers to written interrogatories shall be sub-
mitted; and

“(1i1) identify the false claims law investi-
gator to whom such answers shall be sudbmit-
ted.

“tD) If such demand is for the giving of
oral testimony, the demand shall—

“(i) prescribe a date, time, and place at
which oral testimony sha#l be commenced,;
and

*“(1i) identify a false claims law investiga-
tor who shall conduct the eramination and
the custodian to whom the transcript of
such examination shall be submitted,

Any such demand which i8 an exrpress
demand for any product of discovery shall
not be returned or returnable until 20 days
after the date on which a copy of such
demand has been served upon the person
from whom the discovery was obtained.

*tb) PROTECTED MATERIAL OR INFORMA-
TION.—

“f1) IN GENERAL.—A ctvil investigative
demand issued under subsection (a) may
not require the production of any documen-
tary matcrial, the submission of any an-
swers to written interrogatories, or the
giring of any oral testimony if such matert-
al, answers, or testimony would be protected
from disclosure under—

“(tA) the standards applicable to subpoe-
nas or subpoenas duces tecum issued by a
court of the United States to aid in a grand
jury investigation, or

“{B) the standards applicable Lo discovery
requests under the Federul Rules of Civil
Procedure, to the extent that the application
of such standards to any such demand is ap-
propriate and consistent with the provisions
and purposes of this section.

*“t2) EFFECT ON OTHER ORDLERS, RULES, AND
LAWS. —Any such demand which is an express
demand for any product of discovery super-
sedes any inconsistent order, rule, or pravt-
sion aof law (other than this section) prevent-
ing or restraining disclosure of such product
of discovery to any person. Disclosure of any
product of discorery pursuant to any such
express demand does nol constitule g waiyver
of any right or privilege which the person
making such disclosure may de entitled to
invoke lo resist discovery of trial prepara-
tion malterials.

“tc) SERVICE, JURISDICTION.—

‘(1) By WHON SERVED.—Any civil investi-
gative demand sssued under subsection /a)
may be served by a false claims law investi-
gator, or by @ Uniled States marshal or a
deputy marshal, at any place within the ter-
ritorial jurisdiction of any court of the
United Stales.

*(2} SERVICE IN POREIGN CQUNTRIES.—ARY
such demand or any petition ftled under
subsection (j) may be served upon any
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person who is not found within the territori-
al jurisdiction of any court of the United
States in such manner as the Federal Rules
of Civil Procedure prescribe for service in a
Jforeign country. To the extent that the
courts of the United States can assert juris-
diction over any such person consistent
with due process, the United States District
Court for the District of Columbdia shall
have the same jurisdiction to take any
action respecting compliance with this sec-
tion by any such person that such court
would have if such person were personally
within the jurisdiction of such court.

“td) SERVICE UPON LEGAL ENTITIES AND NAT-
URAL PERSONS.—

“(1) LEGAL ENTITIES.—Service of any civil
investigative demand issued under subsec-
tion (a) or of any petition filed under sud-
section (j) may be made upon a partnership,
corporation, association, or other legal
entity by—

“{tA) delivering an erxecuted copy of such
demand or pelition to any pariner, execu-
tive officer, managing agent, or general
agent of the partnership, corporation, asso-
ciation, or entily, or to any agen! author-
ized by appointment or by law lo receive
service of process on behalf af such partner-
ship, corporation, association, or entity’

“(B) delivering an erecuted copy af such
demand or petition to the principal office or
place of business of the partnership, corpo-
ration, assoctation, or entily; or

“(C/ depositing an executed copy af such
demand or petition in the United States
mails by registered or certified mail, with a
return receipl requested, addressed to such
partnership, corporation, assoctation, or
entity at its principal office or place of dusi-
ness.

“(2} NATURAL PERSONS.—Service of any
such demand or petition may be made upon
any naturul person by—

“(A) delivering an erecuted copy of such
demand or petition Lo the person; or

“tB) depositing an executed copy of such
demand or petition in the United Stales
mails by registered or certified mail, with a
return receipt requested, addressed to the
person at the person's residence or principal
office or place of business.

“te) PROOF OF SERVICE.—A verified relurn
by the individual serving any civil investi-
gative demand issued under subsection ra)
or any petition filed under subsection (j) set-
ting forth the manner of such service shall
be proof of such service. In the case aof serv-
ice by registered or certified mail, such
return shall be accompanied by the return
post office receipt of delivery of such
demand.

“Uf) DOCUMENTARY MATERIAL —

“t1} SWORN CERTIFICATES.—The production
of documentary material in response to a
civil investigative demand served wunder this
section shall be made under a sworn certifi-
cate, in such form as the demand designates,
by—

“f{A) in the case of a natural person, the
person o whom the demand is direcled, or

“tB) in the case of a person other than a

natural person, a person having knowiedge
of the facts and circumstances relaling (o
such production end authorized to act on
behalf of such person.
The certificate shall stale that all of the doc-
umentary material required by the demand
and in the possession, custody, or control of
the person to whom the demand s directed
has been produced and made availabdle lo
the false claims law investigator identified
in the demand.

“t2) PRODUCTION OF MATERIALS.—Any
person upon whom any civil {avesligative
demand for the production qf documentary
malerial has been served under this section
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shall make such material available for in-
spection and copying to the false claims law
investigator. identified in such demand at
the principal place of business of such
person, or at such other place as the false
claims law investigator and the person
thereafter may agree and prescribe in wril-
ing, or as the court may direct under subsec-
tion (5)(1). Such material shall be made so
available on the return date specified in
such demand, or on such later date as the
false claims law investigator may prescribe
in writing. Such person may. upon writlen
agreement between the person and the false
claims law investigalor, substitute copies
for originals of all or any part of such mate-
rial.

“(g) INTERROGATORIES.—Each interrogatory
in a civil investigative demand served under
this section shall be answered separately
and fully in writing under oath and shall be
submitled under a sworn certificate, in such
form as the demand designates, by—

“(1) in the case of a natural person, the
person to whom the demand is directed, or

“(2) in the case of a person other than a
natural person, the person or persons re-
sponsible for answering each interrogatory.

If any interrogatory is objected to, the rea-
sons for the objection shall be stuted in the
certificate instead of an answer. The cerlifi-
cate shall state that all information required
by the demand and in the possession, custo-
dy, control, or knowledge of the person to
whom the demand is directed has been sub-
mitted. To the extent that any information
is nol furnished, the information shall be
identified and reasons set forth with partic-
ularity regarding the reasons why the infor-
malion was not furnished.

“(h} ORAL EXAMINATIONS.—

“t1) PROCEDURES.—The examinution of
any person pursuant to a civil investigative
demand for oral testimony served under this
section shall be taken before an officer au-
thorized to administer oaths and affirma-
tions by the laws of the United Stales or of
the place where the eramination is held. The
ojficer before whom the testimony is to be
taken shall pul the witness on oath or affir-
mation and shall, personally or by someone
acting under the direction of the officer and
in the officer’s presence, record the lestimo-
ny of the witness. The testimony shall be
tuken stenographically and shall be tran-
scribed. When the testimony is fully tran-
scribed, the officer before whom Lhe testimo-
ny is taken shall promptly transmil a copy
of the transcript of the testimony lo the cus-
todian. This subsection shall not preclude
the taking of testimony by any means au-
thorized by, and in a manner consistent
with, the Federal Rules of Civil Procedure.

(2} PERSONS PRESENT.—The false claims
law tnvestigalor conducting the eramina-
tion shall exclude from the place where the
exramination it held all persons ercept the
person being examined, the person's counsel,
the officer before whom the testimony i3 to
be tuken, and any other stenographer taking
such testimony.

‘13) WHERE TESTIMONY TAKEN.—The oral
{~stimony of any person taken pursuant to a
civil investigative demand served under this
section shall be taken in the judicial district
of the United States within which such
nerson restdes, is found, or transacls busi-
ness, or in such other place as may be agreed
upon by the false claims law investigator
conducting the erxamination and such
berson.

“(4) TRANSCRIPT OF TESTIMONY.— When the
testtmony is fully transcribed, the false
claims law investigator or the officer before
whom the testimony is taken shall afford the
Litness. who may be accompanied by coun-

rl, a reasonable opportunily to eramine
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and read the transcript, unless such exami-
nation and reading are waived by the wil-
ness. Any changes in form or subslance
which the witness desires to make shall be
entered and identlified upon the transcript
by the officer or the false claims law investi-
gator, with a statement of the reasons given
by the witness for making such changes. The
transcript shall then be signed by the wit-
ness, unless the witness in writing waives
the signing, is ill, cannot be found, or re-
fuses to sign. If the transcript is not signed
by the witness within 30 days afler being af-
Jorded a reasonable opportunity to examine
it, the officer or the false claims law investi-
galor shall sign it and state on the record
the fact of the waiver, illness, absence of the
witness. or the refusal to sign, together with
the reason, if any, given therefor.

“{5) CERTIFICATION AND DELIVERY TO CUSTO-
DiaN.—The officer before whom the lestimony
is taken shall certify on the transcript that
the witness was sworn by the officer and
that the transcripl i8 a true record of the tes-
timony given by the witness, and the officer
or false claims law investigator shall
promptly deliver the transcript, or send the
transcript by registered or certified mail, to
the custodian.

“t6) FURNISHING OR INSPECTION OF TRAN-
SCRIPT By WITNESS.—Upon payment of rea-
sonable charges therefor, the false claims
law investigator shall furnish a copy of the
transcript to the witness only, ercept that
the Attorney General, the Deputy Allorney
General, or an Assistant Atlorney QGeneral
may, for good cause, limit such wilness to
inspection of the official transcript of the
witness's lestimony.

‘“47) CONDUCT OF ORAL TESTIMONY.—(A) Any
person compelled to appear for oral testimo-
ny under a civil investigalive demand
issued under subsection fa) may be accom-
panied, represented, and advised by counsel.
Counsel may advise such person, in confi-
dence, with respect lo any gquestion asked of
such person. Such person or counsel may
object on the record to any queslion, in
whole or in part, and shall briefly state for
the record the reason for the objection. An
objection may be made, received, and en-
tered upon the record when il is claimed
that such person is entitled to refuse to
answer the question on the grounds of any
constitutional or other legal right or privi-
lege, including the privilege against self-in-
crimination. Such person may not otherwise
object to or refuse to answer any question,
and may nol directly or through counsel
otherwise interrupt the oral examination. If
such person refuses to answer any question,
a petition may be filed in the district court
of the United States under subsection (3/)(1)
for an order compelling such person to
answer such question.

*(B) If such person refuses lo answer any
question on the grounds of the privilege
against self-incrimination, the lestimony of
such person may be compelled in accord-
ance with the provisions of part V of tille
18.

*18) WITNESS FEES AND ALLOWANCES.—Any
person appearing for oral testimony under a
civil investigative demand issued under sub-
section fa) shall be entitled to the same fees
and allowances which are paid to witnesses
in the district courts of the United States.

(1) CUSTODIANS OF DOCUMENTS, ANSWERS,
AND TRANSCRIPTS. —

“t4) DESIGNATION. —The Allormey General
shall designate a false claims law investiga-
tor to serve as custodian of documentary
material, answers to interrogalories, and
transcripts of oral testimony received under
this section, and shall designate such addi-
tional fatse claims law investigators as the
Altorney General determines from time lo
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time to be necessary to serve as deputies to
the custodian.

““(2) RESPONSIBILITY FOR MATERIALS, DISCLO-
SURE.—(A) A false claims law investigalor
who receives any documentary malerial, an-
swers to inlerrogatories, or transcripls of
oral testimony wunder this section shall
transmit them to the custodian. The custodi-
an shall take physical possession of Such
material, answers, or transcripts and shall
be responsible for the use made of them and
for the return of documentary malerial
under paragraph (4).

“(B} The custodian may cause the prepa-
ration of such copies of such documenlary
matlerial, answers to interrogatories, or
transcripts of oral testimony as may be re-
quired for official use by any false claims
law investigator, or other officer or employ-
ee of the Department of Justlice, who is au-
thorized for such use under regulalions
which the Attorney General shall issue. Such
material, answers, and lranscripls may be
used by any such authorized false claims
law investigator or other officer or employee
in connection with the taking of oral lesti-
mony under this section.

“(C) Excepl as otherwise provided in this
subsection, no documentary malerial, an-
swers lo interrogalories, or transcripls of
oral testimony, or copies thereof, while in
the possession of the custodian, shall be
available for examination by any individ-
ual other than a false claims law investiga-
tor or other officer or employee of the De-
partment of Justice authorized under sub-
paragraph (B). The prohibition in the pre-
ceding sentence on the availability of mate-
rial, answers, or transcripts shall not apply
if consent is given by the person who pro-
duced such material, answers, or lran-
scripts, or, in the case of any product of dis-
covery produced pursuant to an express
demand for such material, consent {s given
by the person from whom the discovery was
obtained. Nothing in this subparagraph is
intended to prevent disclosure to the Con-
gress, including any committee or subcom-
mitlee of the Congress.

“tD} Notwithstanding subparagraph (C/,
documentary material, answers lo interrog-
atories, or transcripts of oral testimony ob-
tained under a civil investigative demand
issued under this section shall be disclosed
to an agency of the United Stales if—

“(i) that agency files, in a district court of
the United States in which petitions under
subsection (j) may be filed, and serves upon
the person named in the ctvil investigalive
demand and, in the case of an express
demand for any product of dicorvery, the
person from whom such discovery wus ob-
tained, a petition requesting such disclo-
sure;

“f11) any person so served has an opportu-
nity to be heard on the petition,

(111) the court finds that disclosure of the
information involved is relevant to an in-
vestigation by the agency which it is author-
ized by law to conduct; and

*“(iv) the court issues an order requiring

such disclosure.
The prorisions of paragraphs (5} and (6) of
subsection (3) (relating to jurisdiction and
applicability of the Federal Rules of Civil
Procedure) apply to petitions under this
subparagraph.

“(E) While in the possession of the custo-
dian and under such reasonable terms and
conditions as the Attorney General shall
prescribe -

(i) documentary material and answers to
interrogatories shall be available for exami-
nation by the person who produced such ma-
terial or answers, or by a representalive of
that person authorized by that person to ex-
amine such material and answers, and
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“fii) transcripls of oral testimony shall be
available for examination by the person who
produced such testimony, or by a representa-
tive of that person authorized by that person
lo examine such transcripts.

“(3) USE OF MATERIAL, ANSWERS, OR TRAN-
SCRIPTS IN OTHER PROCEEDINGS.— Whenever
any attorney of the Department of Justice
has been designated Lo appear before any
court, grand jury, or Federal agency tn any
case or proceeding, the custodian of any
documentary material, answers Lo inlerrog-
alories, or transcripts of oral lestimony re-
ceived under this section may deliver to
such attorney such material, answers, or
transcripts for official use in conneclion
with any such case or proceeding as such at-
torney determines to be required. Upon the
completion of any such case or proceeding,
such attorney shall return to the custodian
any such material, answers, or transcripts
so delivered which have not passed into the
control of such court, grand jury, or agency
through introduction into the record of such
case or proceeding.

“(4) CONDITIONS FOR RETURN OF MATERIAL.—
If any documentary material has been pro-
duced by any person in the course of any

Jalse claims law investigation pursuant to a
civil investigative demand under this sec-
tion, and—

‘“tA) any case or proceeding before any
court or grand jury arising out of such in-
vestigation, or any proceeding before any
Federal agency tnvolving such material, has
been completed, or

“(BJ) no case or proceeding in which such
material may be used has been commenced
within a reasonable time after completion of
the examination and analysis of all docu-
mentary material and other information as-
sembled in the course of such investigation,

the custodian shall, upon written request of
the person who produced such material,
relurn to such person any such material
fother than copies furnished to the false
claims law investigator under subsection
(f)t{2) or made by the Department of Justice
under paragraph (2)(B)) which has not
passed into the control of any court, grand
jury, or agency through introduction into
the record of such case or proceeding.

“t5) APPOINTMENT OF SUCCESSOR CUSTO-
DIANS.—In the event of the death, disability,
or separation from service in the Depart-
ment of Justice of the custodian of any doc-
umentary material, answers to interrogato-
ries, or transcripts of oral testimony pro-
duced pursuant to a civil investigative
demand under this section, or in the event
of the official relief of such custodian from
responsibility for the custody and control of
such material, answers, or Ltranscripts, the
Atlorney General shall promptly—

“(A) designate another false claims law in-
vestigator to serve as custodian of such ma-
terial, answers, or transcripts, and

"(BJ} transmit in writing to the person
who produced such material, answers, or
testimony notice of the identity and address
of the successor so designated.

Any person who is designated to be a succes-
sor under this paragraph shall have, with
regard to such materfal, answers, or tran-
scripts, the same duties and responsibilities
as were imposed by this section upon that
person’s predecessor in office, ercept that
the successor shall not be held responsible
for any default or dereliction which oc-
curred before that designation.

13 JUDICIAL PROCEEDINGS. --

(1) PETITION FOR ENFORCEMENT. - Whenever
any person fails to compl!y with any civil in-
vestigative demand tssucd under subsection
‘a), or whenever satisfactory copying or re-
production of any matertal requested in
such demand cannot be done and such
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person refuses to surrender such material,
the Attorney General may file, in the district
court af the United States for any judicial
district tn which such person resides, is
Sfound, or transacts business, and serve upon
such person a pelition for an order of such
court for the enforcement of the civil inves-
tigative demand.

“2) PETITION TO MODIFY OR SET ASIDE
DEMAND.—(A) Any person who has received a
civil investigative demand issued under sub-
section (a) may file, in the district court of
the United States for the judicial district
within which such person resides, is found,
or transacts business, and serve upon Lhe
false claims law investigator identified in
such demand a petition for an order of the
court to modify or set aside such demand. In
the case of a petition addressed to an ez-
press demand for any product of discovery,
a pelition lo modify or sel aside such
demand may be brought only in the district
court of the United States for the judicial
district in which the proceeding in which
such discovery was obtained is or was last
pending. Any pelition under this subpara-
graph must be filed—

‘(i) within 20 days after the date of service
of the civil investigative demand, or at any
time before the return date specified in the
demand, whichever date is earlier, or

“(ii) within such longer period as may be
prescribed in writing by any false clatms
law investigalor identified in the demand.

‘“‘B) The pelition shall specify each
ground upon which the petilioner relies in
seeking relief under subparagraph (A), and
may be based upon any failure of the
demand to comply with the provisions of
this section or upon any constifuttonal or
other legal right or privilege of such person.
During the pendency of the petition in the
court, the court may stay, as il deems
proper. the running of the time allowed for
compliance with the demand, in whole or in
part, except that the person filing the petli-
tion shall comply with any portions of the
demand not sought to be modified or sel
aside.

“t3) PETITION TO MODIFY OR SET ASIDE
DEMAND FOR PRODUCT OF DISCOVERY.—(A)} In
the case of any civil investigatlive demand
issued under subsection (a) which is an ex-
press demand for any product of discovery,
the person from whom such discovery was
obtained may file, in the district court of the
United States for the judicial districl in
which the proceeding in which such discov-
ery was obtained is or was last pending, and
serve upon any false claims law investigalor
identified in the demand and upon the re-
cipient of the demand, a petition for an
order of such court to modify or sel aside
those portions of the demand requiring pro-
duction of any such product of discovery.
Any petition under this subparagraph must
be filed—

“(i) within 20 days aster the date of service
of the ctvil investigative demand, or al any
time befure the return date specified tn the
demand, whichever date is earlier, or

“(i1) within such longer period as may be
prescribed in writing by any false claims
law investigator identified in the demand.

(B} The petition shall specify each
ground upon which the petitioner relies in
secking relief under subparagraph (A), and
may be based upon any failure of the por-
tions of the demand from which relief is
sought to comply with the provisions of this
section, or upon any constitutional or other
legal nght or privilege of the petlilioner.
During the pendency of the petition, the
court may stay. as it deems proper, complt-
ance with the demand and the running of
the time allowed for compliance with the
demand.
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“t4) PETITION TO REQUIRE PERFORMANCE BY
CUSTODIAN OF DUTIES.—ALl any lime during
which any custodian is in custody or comn-
trol of any documentary material or an-
swers Lo inlerrogatories produced, or tran-
scripts of oral testimony given, by any
person in compliance with any civil investi-
gative demand issued under subsection faJ,
such person, and in the case of an express
demand for any product of discovery, the
person from whom such discovery was ob-
tained, may file, in the district court of the
United States for the fudicial district within
which the office of such custodian is situat-
ed, and serve upon such custodian, a peti-
tion for an order of such court to require the
performance by the custodian of any duly
imposed upon the custodian by this section.

“t5) JURISDICTION.— Whenever any petition
is filed in any district court of the United
States under this subsection, such court
shall have jurisdiction to hear and deter-
mine the matter so presented, and to enter
such order or orders as may be required to
carry oul the provisions of this section. Any
final order 3o entered shall be subjeect to
appeal under section 1291 of title 28. Any
disobedience of any final order entered
under this section by any court shall be pun-
ished as a contempt of the court.

‘46) APPLICABILITY OF FEDERAL RULES OF
CIVIL PROCEDURE.—The Federal Rules of Citil
Procedure shall apply to any petition under
this subsection, to the extent that such rules
are not inconsistent with the provisions af
this section.

“4?) DiISCLOSURE EXEMPTION.—Any docu-
mentary material, answers Lo wrillen inter-
rogaltories, or oral testimony provided under
any civil investigative demand issued under
subsection (a) shall be exempt from disclo-
sure under section 552 of title .

“(k) DEFINITIONS. - For purposes of this sec-
tion—

(1) the term ‘false claims law’ means—

“fA) this section and Ssections 3729
through 3732, and

“tB) any Acl of Congress enacted afler the
date of the enactment of this section which
prohibits, or makes available to the United
States in any court of the United States any
civil remedy with respect to, any false claim
against, bribery of, or corruption of any offi-
cer or employce of the United States,

“12) the term ‘false claims law i1nvestiga-
tion’ means any inquiry conducted by any
false claims law investigator for the purpose
of ascertaining whether any person is or has
been engaged in any violation of a jalse
claims law;

*(3) the term 'false claims law investiga-
tor’ means any attorney or investigator eni-
ployed by the Department of Justice who 13
charged with the duty of enforcing or carry-
ing into effect any false claims law, or any
officer or employee of the United Slales
acting under the direction and supervision
of such attorney or investigalor {n connec-
tion with a false claims law investigation,

‘(4) the term °‘person’ means any naturual
person, partnership, corporation, associa-
tion, or other legal entitly, includingyg any
State or political subdivision of a State;

“15) the term ‘documentary material’ in-
cludes the ortginal or any copy of any book,
record, report, memorandum, paper, com:
munication, tabulation, chart, or other doc
ument, or data compilaltons stored tn or ac-
cesstble through compuler or other informa-
tion retrieval systems, together with instruc.
tions and all other matertals necessary to
use or tnterpret such data compilations, and
any product of discovery,

*(8) the term ‘custodian’ means the custo-
dian, or any deputy custodian, destynated
by the Altorney General under subsectton
t)11); and
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‘“t7) the term ‘product of discovery’ in-
cludes—

““fA) the original or duplicate of any depo-
sition, interrogatory, document, thing,
result of the inspection of land or other
property, examination, or admission, which
is obtained by any method af discovery in
any fudicial or administrative proceeding of
an adversarial nature;

“IB} any digest, analysis, selection, compi-
lation, or derivation of any item listed in
subparagraph (A); and

“IC) any index or other manner of access
to any item listed in subparagraph (A).".

(b} CLERICAL AMENDMENT.—The tlable of
contents for chapter 37 of title 31, United
States Code, is amended by adding aster the
item relating to section 3731 the following:

“3732. False claims furisdiction.
“3733. Civil investigative demands.”,
SEC. 7. CRIMINAL PENALTIES.

Section 287 of title 18, United States Code,
is amended by striking ‘“five” and inserling
“ten”,

Amend the title so as to read: “An Act to
amend title 31, United States Code, with re-
spect to the fradulent use of public property
or money.”.

AMENDMENT NO. 3214

Mr. STEVENS. Mr. President, 1
move that the Senate concur in the
House amendment with an amend-
ment which I send to the desk on
behalf of Senator GrassLEY of lowa.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Alaska [Mr. STEVENs],
for Mr. GRASSLEY, proposes an amendment
numbered 3214,

Mr. STEVENS. I ask unanimous con-
sent the amendment not be read.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

Strike all after the enacting clause and
insert the following:

SECTION 1, SHORT TITLE

This Act may be cited as the "False
Claims Amendments Act of 1986,

SEC. 2. FALSE CLAIMS

Section 3729 of title 31, United States
Code, is amended—

(1) by striking the matter preceding para-
graph (1) and inserting the following:

"(a) LIABILITY FOR CERTAIN AcCTs.—Any
person who—'"";

(2) in paragraph (1) by striking “Govern-
ment or a member of an armed force” and
inserting "'United States Government or a
member of the Armed Forces of the United
States’":

(3) in paragraph (2) by inserting “by the
Government' after "approved’;

(4) in paragraph (4)—

(A) by striking “pubtic”; and

(B) by striking 'in an armed force” and in-
serting "'by the Government™;

(5) in paragraph (5)—

(A) by striking in an armed force” and in-
serting by the Government''; and

(B) by striking “or’ after the semicolon;

(8) in paragraph (6)—

(A) by striking ''a member of an armed
force™” and inserting “'an officer or employee
of the Government, or a member of the
Armed Forces,”’; and

(B) by striking the period at the end of
the paragraph and inserting '*; or'"; and

(7) by adding at the end of the subsection

" the following:

“(7) knowingly makes, uses, or causes to

be made or used, a false record or statement
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to corceal, avold, or decrease an obligation
to pay or transmit money or property to the
Government,

is liable to the United States Government
for a civil penalty of not less than $5,000
and not more than $10,000, plus 3 times the
amount of damages which the Government
sustains because of the act of that person,
except that if the court finds that—

“(A) the person committing the violation
of this subsection furnished officials of the
United States responsible for investigating
false claims violations with all information
known to such person about the violation
within 30 days after the date on which the
defendant first obtained the information;

“(B) such person fully cooperated with
any Government investigation of such viola-
tion; and

“(C) at the time such person furnished
the United States with the information
about the violation, no criminal prosecution,
civil action, or administrative action had

commenced under this title with respect to-

such violation, and the person did not have
actual knowledge of the existence of an in-
vestigation into such violation;

the court may assess not less than 2 times
the amount of damages which the Govern-
ment sustains because of the act of the
person. A person violating this subsection
shall also be liable to the United States
Government for the costs of a civil action
brought to recover any such penalty or
damages. )

*(b) KNOWING AND KNOWINGLY DEFINED.—

.For purposes of this section, the terms

‘knowing’ and ‘knowingly’ mean that a
person, with respect to information—

(1) has actual knowledge of the informa-
tion;

“(2) acts in deliberate ignorance of the
truth or falsity of the information; or

“(3) acts in reckless disregard of the truth
or falsity of the information,

and no proof of specific intent to defraud is
required.

*(¢) Craim DEFINED.—For purposes of this
section, ‘claim’' includes any request or
demand, whether under a contract or other-
wise, for money or property which is made
to a contractor, grantee, or other recipient
if the United States Government provides
any portion of the money or property which
is requested or demanded, or if the Govern-
ment will reimburse such contractor, grant-
ee, or other reciplent for any portion of the
money or property which is requested or de-
manded.

*“(d) EXEMPTION FROM DISCLOSURE.—ANY
information furnished pursuant to subpara-
graphs (A) and (C) of subsection (a) shall be
exempt from disclosure under section 552 of
title 5.

"(e) ExcLuslioN.—~This section does not
apply to claims, records, or statements made
under the Internal Revenue Code of 1854.".
SEC. 3. CIVIL ACTIONS FOR FALSE CLAIMS.

Section 3730 of title 31. United States
Code, is amended to read as follows:

"# 3730. Civil actions for false claims

“(a) RESPONSIBILITIES OF THE ATTORNEY
GENERAL.—~The Attorney General diligently
shall investigate a violation under section
3728. If the Attorney General finds that s
person has violated or is vioiating section
3728, the Attorney General may bring & civil
action under this section against the person.

"(b) AcTiONS BY PRIVATE PERSONS. (1) A
persoh may bring a civil action for a viola-
tion of gection 3729 for the person and for
the United States Government. The action
shall be brought in the name of the Govern-
ment. The action may be dismissed only if
the court and the Attorney General give
written consent to th dismissal and their
reasons for consenting.
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“(2) A copy of the complaint and written
disclosure of substantially all material evi-
dence and information the person possesses
shall be served on the Government pursu-
ant to Rule 4(dX4) of the Federal Rules of
Civil Procedure. The complaint shall be
filed in camera, shall remain under seal for
at least 60 days, and shall not be served on
the defendant until the court so orders. The
Government may elect to intervene and pro-
ceed with the action within 60 days after it
receives both the complaint and the materi-
al evidence and information.

*(3) The Government may, for good cause
shown, move the court for extensions of the
time during which the complaint remains
under seal under paragraph (2). Any such
motions may be supported by affidavits or
other submissions in camera. The defendant
shall not be required to respond to any com-
plaint filed under this section until 20 days
after the complaint is unsealed and served
upon the defendant pursuant to Rule 4 of
the Federal Rules of Civil Procedure.

‘(4) Before the expiration of the 60-day
period or any extensions obtained under
paragraph (3), the Government shall—

“(A) proceed with the action, in which
case the action shall be conducted by the
Government,; or '

“(B) notify the court that it declines to
take over the action, in which case the
person bringing the action shall have the
right to conduct the action.

*(5) When a person brings an action under
this subsection, no person other than the
Government may intervene or bring a relat-
ed action based on the facts underlying the
pending action.

“(c) RIGHTS or THE PARTIES TO QUI Tam
AcTIONS.—(1) If the Government proceeds
with the action, it shall have the primary
responsibility for prosecuting the action,
and shall not be bound by an act of the
person bringing the action. Such person
shall have the right to continue as a party
to the action, subject to the limitations set
forth in paragraph (2).

“(2)(A) The Government may dismiss the
action notwithstanding the objections of
the person initiating the action if the
person has been notified by the Govern-
ment of the filing of the motion and the
court has provided the person with an op-
portunity for a hearing on the motion.

*(B) The Govenrment may settle the
action with the defendant notwithstanding
the objections of the person initiating the
action if the court determines, after a hear-
ing, that the proposed settlement {is fair,
adequate, and reasonable under all the cir-
cumstances. Upon & showing of good cause,
such hearing may be held in camera.

“(C) Upon a showing by the Government
that unrestricted participation during the
course of the litigation by the person initiat-
ing the action would interfere with or
unduly delay the Government's prosecution
of the case, or would be repetitious, irrele-
vant, or for purposes of harassment, the
court may, in its discretion, impose limita-
tions on the person's participation, such
AS—

(1) limiting the number of witnesses the
person may call;

(i) limiting the length of the testimony
of such witnesses,;

(i) limiting the person‘s cross-examina-
tion of witnesses; or

*“(fv) otherwise limiting the participation
by the person in the litigation. y

*(D) Upon s showing by the defendant
that unrestricted participation during the
course of the litigation by the person initiat-
ing the action would be for purposes of har-
assment or would ‘cause the defendant
undue burden or unnecessary expense,‘the



S 15060

court may limit the participation by the
nerson in the litigation.

“(3) If the Government elects not to pro-
ceed with the action, the person who initiat-
ed the action shall have the right to con-
duct the action. If the Government so re-
quests, it shall be served with copies of all
pleadings filed in the action and shall be
supplied with copies of all deposition tran-
scripts (at the Government's expense).
When a person proceeds with the action,
the court, without limiting the status and
rights of the person initiating the action,
may nevertheless permit the Government to
intervene at a later date upon a showing of
good cause.

“(4) Whether or not the Government pro-
ceeds with action, upon a showing by the
Government that certain actions of discov-
ery by the person initiating the action
would interfere with the Government's in-
vestigation or prosecution of a criminal or
civil matter arising out of the same facts,
the court may stay such discovery for a
period of not more than 60 days. Such a
showing shall be conducted in camera. The
court may extend the 60-day period upon a
further showing in camera that the Govern-
ment has pursued the criminal or civil inves-
tigation or proceedings with reasonable dili-
gence and any proposed discovery in the
civil action will interfere with the ongoing
criminal or civil investigation or proceed-
ings.

“(5) Notwithstanding subsection (b), the
Government may elect to pursue its claim
through any alternate remedy available to
the Government, including any administra-
tive proceeding to determine a civil money
penalty. If any such alternate remedy is
pursued in another proceeding, the person
initiating the action shall have the same
rights in such proceeding as such person
would have had if the action had continued
under this section. Any finding of fact or
conclusion of law made in such other pro-
ceeding that has become final shall be con-
clusive on all parties to an action under this
section. For purposes of the preceding sen-
tence, a finding or conclusion is final if it
has been finally determined on appeal to
the appropriate court of the United States,
if all time for filing such an appeal with re-
spect to the finding or conclusion has ex-
pired, or if the finding or conclusion is not
subject to judicial review.

“td) AWARD TO QU1 TAM PLAINTIFF. —(1) If
the Government proceeds with an action
brought by a person under subsection (b),
such person shall, subject to the second sen-
tence of this paragraph, receive at least 15
percent but not more than 25 percent of the
proceeds of the action or settlement of the
claim, depending upon the extent to which
the person substantially contributed to the
prosecution of the action. Where the action
is one which the court finds to be based pri-
marily on disclosures of specific irifformation
tother than information provided by the
person bringing the action relating to alle-
gations or transactions in a criminal. civil,
or administrative hearing, in a congression-
al. administrative. or Government Account-
ing Office report. hearing, audit. or investi-
gation, or from the news media. the court
may award such sums as it considers appro-
priate. but in no case more than 10 percent
of the proceeds, taking into account the sig-
nificance of the information and the role of
the person bringing the action in advancing
the case to litigation. Any payment to a
person under the first or second sentence of
this paragraph shall be made from the pro-
ceeds. Any such person shall also receive an
amount for reasonable expenses which the
court finds to have been necessarily in-
curred, pius reasonable attorneys’ fees and
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costs. All such expenses, fees, and costs
shall be awarded against the defendant.

*(2) If the Government does not proceed
with an action under this section, the
person bringing the action or settling the
claim shall receive an amount which the
court decides is reasonable for collecting the
civil penalty and damages. The amount
shall be not less than 25 percent and not
more than 30 percent of the proceeds of the
action or settlement and shall be paid out of
such proceeds. Such person shall also re-
ceive an amount for reasonable expenses
which the court finds to have been necessar-
ily incurred, plus reasonable attorneys' fees
and costs. All such expenses, fees, and costs
shall be awarded against the defendant.

*(3) If the Government does not proceed
with the action and the person bringing the
action conducts the action, the court may
award to the defendant its reasonable attor-
neys’ fees and expenses if the defendant
prevails in the action and the court finds
that the claim of the person bringing the
action was clearly frivolus, clearly vexa-
tious, or brought primarily for purposes of
harassment.

(e} CERTAIN AcTioNs BARRED.—(1) No
court shall have jurisdiction over an action
brought by a former or present member of
the armed forces under subsection (b) of
this section against a member of the armed
forces arising out of such person'’s service in
the armed forces.

"(2)(A) No court shall have jurisdiction
over an action brought under subsection (b)
against a Member of Congress, a member of
the judiciary, or a senior executive branch
official {f the action is based on evidence or
information known to the Government
when the action was brought.

*(B) For purposes of this paragraph,
“senior executive branch official” means
any officer or employee listed in section
201¢f) of the Ethics in Government Act of
1978 (5 U.S.C. App.)

“(3) In no event may a person bring an
action under subsection (b) which is based
upon allegations or transactions which are
the subject of a civil suit or an administra-
tive civil money penalty proceeding in
which the Government is already a party.

(4 A) No court shall have jurisdiction
over an action under this section based upon
the public disclosure of allegations or trans-
actions in a criminal, civil, or administrative
hearing, in a congressional, administrative,
or Government Accounting Office report,
hearing, audit, or investigation, or from the
news media, unless the action is brought by
the Attorney General or the person bring-
ing the action is an original source of the in-
formation.

“(B) For purposes of this paragraph,
‘original source’ means an individual who
has direct and independent knowledge of
the information on which the allegations
are based and has voluntarily provided the
information to the Government before
filing an action under this section which is
based on the information.

“{f) GOVERNMENT NOT LiaBLE FOR CERTAIN
ExPENSES.—The Government is not liable
for expenses which a person incurs in bring-
ing an action under this section.

“(g) FEES AND EXPENSES TO PREVAILING DI-
FENDANT.—In civil actions brought under
this section by the United States, the provi-
sions of section 2412(d) of title 28 shall
apply.”.

SEC, 1. ENTITLEMENT TO RELIEF FOR DISC RIMINA.
TION BY EMPLOYERS AGAINST EM.
PLOYEES WHO REPORT VIOLATIONS.

Section 3730 of title 31, United States
Code, as amended by section 3 of this Act, 18
further amended by adding at the end the
following new subsection:
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“(h) Any employee who is discharged, de-
moted, suspended, threatened, harassed, or
in any other manner discriminated against
in the terms and conditions of employment
by his or her employer because of lawful
acts done by the employee on behalf of the
employee or others in furtherance of an
action under this section, including investi-
gation for, initiation of, testimony for, or as-
sistance in an action filed or to be filed
under this section, shall be entitled to all
relief necessary to make the employee
whole. Such relief shall include reinstate-
ment with the same seniority status such
employee would have had but for the dis-
crimination, 2 times the amount of back
pay. interest on the back pay, and compen-
sation for any special damages sustained as
a result of the discrimination, including liti-
gation costs and reasonable attorneys’ fees.
An employee may bring an action in the ap-
propriate district court of the United States
for the relief provided in this subsection.”.

S8EC. 5. FALSE CLAIMS PROCEDURE.

Section 3731 of title 31, United States
Code, is amended by striking subsection (b)
and inserting the following:

“(b) A civil action under section 3730 may
not be brought—

*(1) more than 6 years after the date on
which the violation of section 3729 is com-
mitted, or

*(2) more than 3 years after the date
when facts material to the right of action
are known or reasonably should have been
known by the official of the United States
charged with responsibility to act in the cir-
cumstances, but in no event more than 10
years after the date on which the violation
is committed,

whichever occurs last.

“(c) In any action brought under section
3730, the United States shall be required to
prove all essential elements of the cause of
action, including damages, by a preponder-
ance of the evidence.

*(d) Notwithstanding any other proviston
of law, the Federal Rules of Criminal Proce-
dure, or the Federal Rules of Evidence, a
final judgment rendered in favor of the
United States in any criminal proceeding
charging fraud or false statements, whether
upon a verdict after trial or upon a plea of
guilty or nolo contendere, shall estop the
defendant from denying the essential ele-
ments of the offense in any action which in-
volves the same transaction as in the crimi-
nal proceeding and which is brought under
subsection (a) or (b) of section 3730.".

SEC. 6. FALSE CLAIMS JURISDICTION: CIVIL INVER.
TIGATIVE DEMANDS.

(a) IN GENERAL.—Subchapter III of chap-
ter 37 of titie 31, United States Code, is
amended by adding at the end the following
new sections:

*§ 3732. False claims jurisdiction

“(a) ActioNs UNDEr Srcrion 3730.—Any
action under section 3720 may be brought in
any judicial district in which the defendant
or, In the case of multiple defendants, any
one defendant can be found, resides, trans-
acts business, or in which any act proscribed
by section 3729 occurred. A summons as re-
quired by the Federal Rules of Civil Proce-
dure shall be issued by the appropriate dis-
trict court and served at any place within or
outside the United States.

“(b) Cratms UNDER STaTE LAW.—The dis-
trict courts shall have jurisdiction over any
action brought under the laws of any State
for the recovery of funds paid by a State or
local government if the action arises from
the same transaction or occurrence ax an
action brought under section 3720.
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*§ 3733. Civil investigative demands

“(a) IN GENERAL.—

*(1) ISSUANCE, AND SERVICE.—Whenever the
Attorney General has reason to believe that
any person may be in possession. custody, or
control of any documentary material or in-
formation relevant to a false claims law in-
vestigation, the Attorney General may,
before commencing a cjvil proceeding under
section 3730 or other false claims law, issue
in writing and cause to be served upon such
person, a civil jnvestigative demand requir-
ing such person—

*(A) to produce such documentary materi-
al for inspection and copying,

“(B) to answer in writing written interrog-
atories with respect to such documentary
material or information,

“(C) to give oral testimony concerning
such documentary material or information,
or

*“(D) to furnish any combination of such

material, answers, or testimony.
The Attorney General may not delegate the
authority to issue civil investigative de-
mands under this subsection. Whenever a
civil Investigative demand is an express
demand for any product of discovery, the
Attorney General, the Deputy Attorney
General, or an Assistant Attorney General
shall cause to be served, in any manner au-
thorized by this section, a copy of such
demand upon the person from whom the
discovery was obtained and shall notify the
person to whom such demand is issued for
the date on which such copy was served.

*(2) CONTENTS AND DEADLINES.—

*(A) Esach civil investigative demand
issued under paragraph (1) shall state the
nature of the conduct constituting the al-
leged violation of a false claims law which is
under investigation, and the applicable pro-
vision of law alleged to be violated.

*(B) If such demand is for the production
of documentary material, the demand
shall—

“(i) describe each class of documentary
material to be produced with such definite-
ness and certainty as to permit such materi-
al to be fairly identified;

*(ii) prescribe a return date for each such
class which will provide a reasonable period
of time within which the material so de-
manded may be assembled and made avail-
able for inspection and copying; and

*(iii) identify the false claims law investi-
gator to whom such material shall he made
available.

“(C) If such demand is for answers to writ-
ten interrogatories, the demand shall—

(1) set forth with specificity the written
interrogatories to be answered;

*(ii) prescribe dates at which time answers
to written interrogatories shall be submit-
ted: and

“iii) identify the false claims law investi-
gator to whom such answers shall be sub-
mitted.

(D) 1f such demand is for the giving of
oral testimony, the demand shall—

(1) prescribe a date, time, and place at
which oral testimony shall be commenced;

“(ii) identify a false claims law investiga-
tor who shall conduct the examination and
the custodian to whom the transcript of
such examination shall be submitted;

*(1ii) specify that such attendance and tes-
timony are necessary to the conduct of the
investigation;

“(ivy notify the person receiving the
demand of the right to be accompanied by
an attorney and any other representative;
and

*{v) describe the general purpose for
which the demand is being issued and the
general nature of the testimony, including

the primary areas of fnquiry, which will be
aken pursuant to the demand.
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“(E) Any civil investigative demand issued
under this section which is an express
demand for any product of discovery shall
not be returned or returnable under 20 days
after a copy of such demand has been
served upon the person from whom the dis-
covery was obtained.

“(F) The date prescribed for the com-
mencement of oral testimony pursuant to a
civil investigative demand issued under this
section shall be a date which is not less than
seven days after the date on which demand
is received, unless the Attorney General or
an Assistant Attorney General designated
by the Attorney General determines that
exceptional circumstances are present
which warrant the commencement of such
testimony within a lesser period of time.

“(G) The Attorney (General shall not au-
thorize the issuance under this section of
more than one civil investigative demand
for oral testimony by the same person
unless the person requests otherwise or
unless the Attorney General, after investi-
gation, notifies that person in writing that
an additional demand for oral testimony is
necessary. The Attorney General may not,
notwithstanding section 510 of title 28, au-
thorize the performance, by any other offi-
cer, employee, or agency, of any function
vested in the Attorney General under this

subparagraph.

“(b) PROTECTED MATERIAL OR INFORMA-
TION.—

(1) IN GENERAL.—A civil investigative

demand issued under subsection (a) may not
require the production of any documentary
material, the submission of any answers to
written interrogatories, or the giving of any
oral testimony if such material, answers, or
testimony would be protected from disclo-
sure under—

*(A) the standard applicable to subpoenas
or subpoenas duces tecum issued by a court
of the United States to aid in a grand jury
investigation; or

*(B) the standards applicable to discovery
requests under the Federal Rules of Civil
Procedure, to the extent that the applica-
tion of such standards to any such demand
is appropriate and consistent with the provi-
sions and purposes of this section.

*'(2) EFFECT ON OTHER ORDERS, RULES, AND
Laws.—Any such demand which Is an ex-
press demand for any product of discovery
supercedes any inconsistent order, rule, or
provision of law (other than this section)
preventing or restraining disclosure of such
product of discovery to any person. Disclo-
sure of any product of discovery pursuant to
any such express demand does not consti-
tute a waiver of any right or privilege which
the person making such disclosure may be
entitled to invoke to resist discovery of trial
preparation materials.

*(c) SERVICE, JURISDICTION.—

“(1) BY WHOM SERVED.—Any civil investiga-
tive demand jissued under subsection (a)
may be served by a false claims law investi-
gator, or by a United States marshal or a
deputy marshal, at any place within the ter-
ritorial jurisdiction of any court of the
United States.

“(2) SERVICE IN FOREIGN COUNTRIES.—ANy
such demand or any petition filed under
subsection (J) may be served upon any
person who is not found within the territori-
al jurisdiction of any court of the United
States In such manner as the Federal Rules
of Civil Procedure prescribe for servire in s
foreign country. To the extent that the
courts of the United States can assert juris.
diction over any such person consistent with
due process, the United States District
Court for the District of Columbia shall
have the same jurisdiction to take any
action respecting compliance with this sec-
tion by any such person that such court
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would have if such person were personally
within the jurisdiction of such court.

*“(d) SErvice UPoN LEgGAL ENTITIES AND
NATURAL PERSONS.—

(1) LEGAL ENTITIES.—Service of any civil
jinvestigative demand issued under subsec-
tion (a) or of any petition filed under sub-
section (j) may be made upon a partnership
corporation, association, or other legal
entity by—

“(A) delivering an executed copy of such
demand or petition to any partner, execu-
tive officer, managing agent, or general
agent of the partnership, corporation, asso-
ciation. or entity, or to any agent authorized
by appointment or by law to receive service
of process on behalf of such partnership,
corporation, association, or entity;

“(B) delivering an executed copy of such
demand or petition to the principal office or
place of business of the partnership, corpo-
ration, association, or entity; or

“(C) depositing an executed copy of such
demand or petition in the United States
mails by registered or certified mail, with a
return receipt requested, addressed to such
partnership, corporation, association, or
entity at its principal office or place of busi-
ness.

*(2) NATURAL PERSONS.—Service of any
such demand or petition may be made upon
any natural person by—

“(A) delivering and executed copy of such
demand or petition to the person; or

*(B) depositing and executed copy of such
demand or petition in the United States
mails by registered or certified mail, with a
return receipt requested, addressed to the
person at the person's residence or principal
office or place of business.

“(e) PROOF OF SERVICE.—A verified return
by the individual serving any civil investiga-
tive demand issued under subsection (a) or
any petition flled under subsection (}) set-
ting forth the manner of such service shall
be proof of such service. In the case of serv-
ice by registered or certified mail, such
return shall be accompanied by the return
post office receipt of delivery of such
demand.

“(f) DOCUMENTARY MATERIAL.—

(1) SWORN CERTIFICATES.—The production
of documentary material in response to &
civil investigative demand served under this
section shall be made under a sworn certifi-
cate, in such form as the demand desig-
nates, by—

“(A) in the case of a natural person, the
person to whom the demand is directed, or

*“(B) in the case of & person other than a
natural person, a person having knowledge
of the facts and circumstances relating to
such production and authorized to act on
behalf of such person.

The certificate shall state that all of the
documentary material required by the
demand and in the possession, custody, or
control of the person to whom the demand
is directed has been produced and made
available to the false claims law investigator
identified in the demand.

“(2) PRODUCTION OF MATERIALS.—ANDy
person upon whom any civil investigative
demand for the preduction of documentary
material has been served under this section
shall make such material available for In-
spection and copying to the false claims law
investigator identifled in such demand at
the principal place of business of such
person, or at such other place as the false
claims law investigator snd the person
thereafter may agree and prescribe in writ-
Ing, or a8 the court may direct under subsec-
tion (§)(1), S8uch material shall be made 80
avaiiable on the return date sapecified In
such demand, or on such later date as the
false claims law [nvestigator may prescribe
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in writing. Such person may, upon written
agreement between the person and the false
claims law investigator, substitute coples for
originals of all or any part of such material.

*(g) INTERROGATORIES..—Each interrogato-
ry in a civil investigative demand served
under this section shall be answered sepa-
rately and fully in writing under oath and
shall be submitted under a sworn certificate,
in such form as the demand designates, by—

(1) in the case of a natural person, the
person to whom the demand is directed, or

*(2) in the case of a person other than a
natural person, the person or persons re-
sponsible for answering each interrogatory,

If any interrogatory is objected to, the rea-
sons for the objection shall be stated in the
certificate instead of an answer. The certifi-
cate shall state that all information re-
quired by the demand and in the possession,
custody, control, or knowledge of the person
to whom the demand is directed has been
submitted. To the extent that any informa-
tion is not furnished, the information shall
be identified and reasons set forth with par-
ticularity regarding the reasons why the in-
formation was not furnished.

*(h) ORAL EXAMINATIONS. —

‘(1) Procebpures.—The examination of
any person pursuant to a civil investigative
demand for oral testimony served under this
section shall be taken before an officer au-
thorized to administer oaths and affirma-
tions by the laws of the United States or of
the place where the examination is held.
The Officer before whom the testimony is
to be taken shall put the witness on oath or
affirmation and shall. pesonally or by some-
one acting under the direction of the officer
and in the officer's presence, record the tes-
timony of the witness. The testimony shall
be taken stenographically and shall be tran-
scribed. When the testimony is fully tran-
scribed, the officer before whom the testi-
momy is taken shall promptly trnasmit a
copy of the transcript of the testimony to
the custodian. This subsection shall not pre-
clude the taking of testimony by any means
authorized by. and in a manner consistent
with, the Federal Rules of Civil Procedure.

*(2) PERSONS PRESENT.—The false claims
law investigator conducting the examina-
tion shall exclude from the place where the
examination is held all persons except the
person giving the testimony, the attorney
for and any other representative of the
person giving the testimony, the attorney
for the Government, any person who may
be agreed upon by the attorney for the Gov-
ernment and the person giving the testimo-
ny, the officer before whom the testimony
is to be taken, and any stenographer taking
such testimony.

*(3) WHERE TESTIMONY TAKEN.—The oral
testimony of any person taken pursuant to
civil investigative demand served under this
section shall be taken in the judicial district
of the United States within which such
person resides, is found, or transacts busi-
ness, or in such other place as may be
agreed upon by the false claims law investi-
gator conducting the examination and such
person.

‘(4) TRANSCRIPT OF TESTIMONY.—When the
testimony is {ully transcribed, the false
claims law investigator or the officer before
whom the testimony is taken shall afford
the witness, who may be accompanied by
counsel, a reasonable opportunity to exam-
ine and read the transcript, unless such ex.
amination and reading are waived by the
witness. Any changes in form or substance
which the witness desires to make shall be
entered and identified upon the transcript
by the officer or the false claims law investi.
gator, with a statement of the reasons given
by the witness for making such changes.
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The transcript shall then be signed by the
witness, unless the witness in writing waives
the signing, is ill, cannot be found, or re-
fuses to sign. If the transcript is not signed
by the witness within 30 days after being af-
forded a reasonable opportunity to examine
it, the officer or the false claims law investi-
gator shall sign it and state on the record
the fact of the waiver, illness, absence of the
witness, or the refusal to sign, together with
the reason, if any, given therefor,.

(5) CERTIFICATION AND DELIVERY TO CUSTO-
pIAN.—The officer before whom the testimo-
ny is taken shall certify on the transcript
that the witness was sworn by the officer
and that the transcript is a true record of
the testimony given by the witness, and the
officer or false claims law investigator shall
promptly deliver the transcript. or send the
transcript by registered or certified mail, to
the custodian,

“(6) FURNISHING OR INSPECTION OF TRAN-
SCRIPT BY WITNESS.—Upon payment of rea-
sonable charges therefor, the false claims
law investigator shall furnish a copy of the
transcript to the witness only, except that
the Attorney General, the Deputy Attorney
General, or an Assistant Attorney General
may, for good cause, limit such witness to
inspection of the official transcript of the
witness'’s testimony.

“(7) CONDUCT OF ORAL TESTIMONY.—(A)
Any person compelled to appear for oral tes-
timony iunder a civil investigative demand
issued under subsection (a) may be accom-
panied. represented, and advised by counsel.
Counsel may advise such person, in confi-
dence, with respect to any question asked of
such person. Such person or counsel may
object on the record to any question, in
whole or in part, and shall briefly state for
the record the reason for the objection. An
abjection may be made, received. and en-
tered upon the record when it is claimed
that such person is entitled to refuse to
answer the question on the grounds of any
constitutional or other legal right or privi-
lege, including the privilege against self-in-
crimination. Such person may not otherwise
object to or refuse to answer any question,
and may not directly or through counsel
otherwise interrupt the oral examination. If
such person refuses to answer any question,
a petition may be filed in the district court
of the United States under subsection (j)1)
for an order compelling such person to
answer such question.

“(B) If such person refuses to answer any
question on the grounds of the privilege
against self-incrimination, the testimony of
such person may be compelled in accord-
ance with the provisions of part V of title
18.

‘(8) WITNESS FEFS AND ALLOWANCES.—Any
person appearing for oral testimony under a
civil investigative demand issued under sub-
section (a) shall be entitled to the same fees
and allowances which are paid to witnesses
in the district courts of the United States.

*(1) CusTODIANS OF DOCUMENTS, ANSWERS,
AND TRANSCRIPTS. —

(1) DESIGNATION.—The Attorney General
shall designate a false claims law investiga-
tor to serve as custodian of documentary
material, answers to interrogatories, and
transcripts of oral testimony received under
this section, and shall designate such addi-
tional faise claims law investigators as the
Attorney General determines from time to
time to be necessary to serve as deputirs to
the custodian.

“(2) RESPONSIBILITY FOR MATERIALS. DIS-
CLOSURE.—(A) A false claims law investigator
who receives any documentary material, an-
swers to interrogatories. or transcripta of
oral testimony under this section shall
transmit them to the custodian. The custo-
dian shall take physical possession of such
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material, answers, or transcripts and shall
be responsible for the use made of them and
for the return of documentary materiai
under paragraph (4).

**(B) The custodian may cause the prepa-
ration of such copies of such documentary
material, answers to interrogatories, or tran-
scripts of oral testimony as may be required
for official use by any false claims law inves-
tigator, or other officer or employee of the
Department of Justice, who is authorized
for such use under regulations which the
Attorney General shall issue. Such material,
answers, and transcripts may be used by any
such authorized false claims law investiga-
tor or other officer or employee in connec-
tion with the taking of oral testimony under
this section.

“(C) Except as otherwise provided in this
subsection, no documentary material, an-
swers to interrogatories, or transcripts of
oral testimony, or copies thereof, while in
the possession of the custodian, shall be
available for examination by any individual
other than a false claims law investigator or
other officer or employee of the Depart-
ment of Justice authorized under subpara-
graph (B). The prohibition in the preceding
sentence on the availability of material, an-
swers, or transcripts shall not apply if con-
sent is given by the person who produced
such material, answers, or transcripts. or, in
the case of any product of discovery pro-
duced pursuant to an express demand for
such material. consent is given by the
person {rom whom the discovery was ob-
tained. Nothing in this subparagraph is in-
tended to prevent disclosure to the Con-
gress, including any committee or subcom-
mittee of the Congress, or to any other
agency of the United States for use by such
agency in furtherance of its statutory re-
sponsibilities. Disclosure of information to
any such other agency shall be allowed only
upon application, made by the Attorney
General to a United States district court,
showing substantial need for the use of the
information by such agency in furtherance
of its statutory responsibilities,

*(D) While in the possession of the custo-
dian and under such reasonable terms and
conditions as the Attorney General shall
prescribe—

(1) documentary material and answer to
interrogatories shall be available for exami-
nation by the person who produced such
material or answers, or by 8 representative
of that person authorized by that person to
examine such material and answers; and

*(ii) transcripts of oral testimony shall be
available for examination by the person
who produced such testimony, or by a repre-
sentative of that person authorized by the
person to examine such transcripts.

*(3) USE Or MATERIAL. ANSWERS, OR TRAN-
SCRIPTS IN OTHER PROCEEDINGS.—Whenever
any attorney of the Department of Justice
has been designated to appear before any
court, grand jury. or Federal agency in any
case or proceeding, the custodian of any
documentary material, answers to interroga-
tories, or transcripts of oral testimony re-
ceived under this section may deliver to
such attorney such material, answers, or
transcripts for officiai use in connection
with any such case or proceeding as such at-
torney determines to be required. Upon the
completion of any such case or proceeding,
such attorney shall return to the custodian
any such material, answers, or transcripts so
delivered which have not passed Into the
control of such court, grand jury, or agency
through Introduction into the record of
such case or proceeding.

**(4) CONDITIONS FOR RETURN OF MATERI-
AL.—If any documentary material has been
produced by any person In the course of any
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false claims law investigation pursuant to a
civil investigative demand under this sec-
tion, and—

“(A) any case or proceeding before any
court or grand jury arising out of such in-
vestigation, or any proceeding before any
Federal agency involving such material, has
been completed, or

*(B) no case or proceeding in which such
material may be used has been commenced
within a reasonable time after completion of
the examination and analysis of all docu-
mentary material and other information as-
sembled in the course of such investigatiion,

the custodian shall, upon written request of
the person who produced such material,
return to such person any such material
(other than copies furnished to the false
claims law Investigator under subsection
(f)(2) or made for the Department of Jus-
tice under paragraph (2)(B)) which has not
passed into the control of any court, grand
jury, or agency through introduction into
the record of such case or proceeding.

“(5) APPOINTMENT OF SUCCESSOR CUSTO-
DIANS.—In the event of the death, disability,
or separation from service in the Depart-
ment of Justice of the custodian of any doc-
umentary material, answers to interrogato-
ries, or transcripts of oral testimony pro-
duced pursuant to a civil investigative
demand under this section, or in the event
of the official relief of such custodian from
responsibility for the custody and control of
such material, answers, or transcripts, the
Attorney General shall promptly—

*‘(A) designate another false claims law in-
vestigator to serve as custodian of such ma-
terial, answers, or transcripts, and

“(B) transmit in writing to the person who
produced such material, answers, or testimo-
ny notice of the identity and address of the
successor so designated.

Any person who is designated to be a succes-
sor under this paragraph shall have, with
regard to such material, answers, or tran-
scripts, the same duties and responsibilities
as were imposed by this section upon that
person’s predecessor in office, except that
the successor shall not be held responsible
for any default or dereliction which oc-
curred before that designation.

“(j) JUDICIAL PROCEEDINGS.—

(1) PETITION FOR ENFORCEMENT.—When-
ever any person fails to comply with any
civil investigative demand issued under sub-
section (a), or whenever satisfactory copying
or reproduction of any material requested in
such demand cannot be done and such
person refuses to surrender such material,
the Attorney General may file, in the dis-
trict court of the United States for any judi-
cial district in which such person resides, is
found, or transacts business, and serve upon
such person a petition for an order of such
court for the enforcement of the civil inves-
tigative demand.

*(2) PETITION TO MODIFY OR SET ASIDE
DEMAND.—(A) Any person who has received a
civil investigative demand issued under sub-
section (a) may file, in the district court of
the United States for the judicial district
within which such person resides, is found,
or transacts business, and serve upon the
false claims law investigator identified in
such demand a petition for an order of the
court to modify or set aside such demand. In
the case of a petition addressed to an ex-
press demand for any product of discovery,
a petition to modify or set aside such
demand may be brought only in the district
court of the United States for the judicial
district in which the proceeding in which
such discovery was obtained is or was last
pending. Any petition under this subpara-
graph must be filed—

(i) within 20 days after the date of serv-
ice of the civil investigative demand, or at
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any time before the return date specified in
the demand, whichever date is earlier, or

“(ii) within such longer period as may be
prescribed in writing by any false claims law
investigator identified in the demand.

“(B) The petition shall specify each
ground upon which the petitioner relies in
seeking relief under subparagraph (A), and
may be based upon any failure of the
demand to comply with the provisions of
this section or upon any constitutional or
other legal right or privilege of such person,
During the pendency of the petition in the
court, the court may stay, as it deems
proper, the running of the time allowed for
compliance with the demand, in whole or in
part, except that the person filing the peti-
tion shall comply with any portions of the
demand not sought to be modified or set
aside.

‘“(3) PETITION TO MODIFY OR SET ASIDE
DEMAND FOR PRODUCT OF DISCOVERY.—(A) In
the case of any civil investigative demand
issued under subsection (a) which is an ex-
press demand for any product of discovery,
the person from whom such discovery was
obtained may file, in the district court of
the United States for the judicial district
court of the United States for the judicial
district in which the proceeding in which
such discovery was obtained is or was last
pending, and serve upon any false claims
law investigator identified in the demand
and upon the recipient of the demand, a pe-
tition for an order of such court to modify
or set aside those portions of the demand
requiring production of any such product of
discovery. Any petition under this subpara-
graph must be filed.—

“(i) within 20 days after the date of serv-
ice of the civil investigative demand, or at
any time before the return date specified in
the demand, whichever date is earlier, or

“(ii) within such longer period as may be
prescribed in writing by any false claims law
investigator identified in the demand.

*(B) The petition shall specify each
ground upon which the petitioner relies in
seeking relief under subparagraph (A), and
may be based upon any failure of the por-
tions of the demand from which relief is
sought to comply with the provisions of this
section, or upon any constitutional or other
legal right or privilege of the constitutional
or other legal right or privilege of the peti-
tioner. During the pendency of the petition,
the court may stay, as it deems proper, com-
pliance with the demand and the running of
the time allowed for compliance with the
demand.

“(4) PETITION TO REQUIRE PERFORMANCE BY
CUSTODIAN OF DUTIES.—At any time during
which any custodian is in custody or control
of any documentary material or answers to
interrogatories produced, or transcripts of
oral testimony given, by any person in com-
pliance with any civil investigative demand
issued under subsection (a), such person,
and in the case of an express demand for
any product of discovery, the person from
whom such discovery was obtained, may
file, in the district court of the United
States for the judicial district within which
the office of such custodian is situated, and
serve upon such custodian, a petition for an
order of such court to require the perform-
ance by the custodian of any duty imposed
upon the custodian by this section.

*(5) JuURISDICTION.—Whenever any peti-
tion is filed in any district court of the
United States under this subsection, such
court shall have jurisdiction to hear and de-
termine the matter so presented, and to
enter such order or orders as may be re-
quired to carry out the provisions of this
section. Any final order so entered shall be
subject to appeal under section 1201 of title
28. Any disobedience of any final order en-
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tered under this section to any court shall
be punished as a contempt of the court.

*(6) APPLICABILITY OF FEDERAL RULES OF
civiL PROCEDURE.—The Federal Rules of
Civil Procedure shall apply to any petition
under this subsection, to the extent that
such rules are not inconsistent with the pro-
visions of this section.

(k) DI1SCLOSURE EXEMPTION.—Any docu-
mentary material, answers to written inter-
rogatories, or oral testimony provided under
any civil investigative demand issued under
subsection (a) shall be exempt from disclo-
sure under section 552 of title 5.

(1) DEFINITIONS.—For purposes of this
section—

“(1) the term ‘false claims law’ means—

“(A) this section and sections 3729
through 3732; and

‘(B) any Act of Congress enacted after
the date of the enactment of this section
which prohibits, or makes available to the
United States in any court of the United
States any civil remedy with respect to, any
false claim against, bribery of, or corruption
of any officer or employee of the United
States;

‘(2) the term ‘false claims law investiga-
tion’ means any inquiry conducted by any
false claims law investigator for the purpose
of ascertaining whether any person is or has
been engaged in any violation of a false
claims law;

*(3) the term ‘false claims law investiga-
tor' means any attorney or investigator em-
ployed by the Department of Justice who is
charged with the duty of enforcing or carry-
ing into effect any false claims law, or any
officer or employee of the United States
acting under the direction and supervision
of such attorney or investigator in connec-
tion with a false claims law investigation,

“(4) the term ‘person’ means any natural
person. partnership, corporation, associa-
tion, or other legal entity, including any
State or political subdivision of a State;

“(5) the term ‘documentary material’ in-
cludes the original or any copy of any book,
record, report, memorandum, paper, com-
munication, tabulation, chart, or other doc-
ument, or data compilations stored in or ac-
cessible through computer or other infor-
mation retrieval systems, together with in-
structions and all other materials necessary
to use or interpret sucth data compilations,
and any product of discovery;

*(8) the term 'custodian’ means the custo-
dian, or any deputy custodian, designated by
the Attorney General under subsection
(i), and

“( the term ‘product of discovery in-
cludes—

*(A) the original or duplicate of any depo-
sition, interrogatory, document, thing,
result of the inspection of land or other
property, examination, or admission, which
is obtained by any method of discovery in
any judicial or administrative proceeding of
an adversarial nature;

“(B) any digest, analysis, selection, compi-
lation, or derivation of any item listed in
subparagraph (A); and

“(C) any index or other manner of access
to any item listed in subparagraph (A).".

(b) CLERICAL AMENDMENT.—The table of
contents for chapter 37 of title 31, United
States Code, is amended by adding after the
item relating to section 3731 the foliowing:
*3732. False claims jurisdiction.

**3733. Civil investigative demands.
SEC, 7. CRIMINAL PENALTIES.

Section 287 of title 18, United States Code,
is amended by striking “fined’” and all that
follows through “both” and inserting “im-
prisoned not more than five years and shall
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be subject to a fine in the amount provided
in this title”.

The PRESIDING OFFICER. The
question iIs on agreeing to the amend-
ment.

The amendment
agreed to.

Mr. THURMOND. I would like to in-
quire of the principal sponsor of S.
1562, the distinguished Senator from
Iowa, Senator GRAsSSLEY, what role is
contemplated for the qui tam relator
when the Government chooses to pro-
ceed in a fraud action in an adminis-
trative setting? It is my understanding
that S. 1562 has limited the role that
the qui tam will play in an administra-
tive proceeding? Is this the under-
standing of the principal sponsor?

Mr. GRASSLEY. The distinguished
chairman of the Judiciary Committee
is correct. In the event the Govern-
ment chooses to proceed administra-
tively, the qui tam relator retains the
same rights available in the judicial
action. Although the Senate compro-
mised with the House concerning the
qui tam relator’'s participation, both
Houses of Congress clearly contem-
plated allowing for limitations on the
qui tam’s participation in judicial and
administrative actions. The Senate
and House agreed upon language
which set out the limitations that a
court could impose on a qui tam in
civil actions when active participation
by the qui tam could harm the pro-
ceeding.

Upon a showing by the Government
that unrestricted participation during
either an administrative or judicial
proceeding of a qui tam would inter-
fere with or unduly delay the action,
the court may, in its discretion, impose
limitations on the qui tam’s participa-
tion. Upon a showing by the defendant
that the action would be for purposes
of harassment or would cause undue
burden or unnecessary expense, the
court may similarly limit the qui tam'’s
participation. Additionally, an admin-
istrative law judge has great discretion
in an administrative proceeding to
consider the cause of action in an ex-
peditious fashion, and the legislation
contemplates that administrative pro-
ceedings should be conducted with a
minimum of undue delay or interfer-
ence by qui tam relators.

Mr. THURMOND. I thank the dis-
tinguished Senator from Iowa.

Mr. HATCH. At this time I wish to
commend the Senator from Iowa for
his fine work in forwarding this impor-
tant legislation and the Chairman of
the Judiciary Committee, the Senator
from South Carolina, for his role in
working with Senator GRrassLEY and
me in molding a fair and effective res-
olution of the issues involved with
fraud against the Government. We are
also grateful to the Members of the
House of Representatives who partici-
pated in making this legislation possi-
ble. It is vitally important that we do
something about the waste and law-
lessness that fraud against our Gov-
ernment promotes. This bill substan-
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tially strengthens the tools to fight
fraud but retains due process and fair-
ness as to the accused.

I would like to point out that in pro-
viding fairness, the final bill gives the
court flexibility in imposing damages
and forfeiture. When there are miti-
gating circumstances present in the
case, the court may impose a lesser
forfeiture since a range of $5,000 to
$10,000 per violation is provided in im-
position of penalty or forfeiture upon
a finding of fraud. Is this your under-
standing?

Mr. GRASSLEY. Yes, I agree with
that statement. Therefore, if a8 small
business has been found liable under
the act, the court may consider the
burden of the forfeiture to the busi-
ness and impose a penalty on the
lower end of the range. Similarly, a
procedure is established for corpora-
tions to come forward when they dis-
cover fraud within their midst. When
corporations follow these procedures
in cooperating with the Government,
the court may impose not only the
lesser level of damages, but also a
lesser level of penalty.

The motion was agreed to.

Mr. STEVENS. Mr. President, I
move to reconsider that action.

Mr. BYRD. Mr. President, I move to
table the motion to reconsider.

The motion to lay on the table was
agreed to.

INSPECTION OF ASBESTOS

Mr. STEVENS. Mr. President, I ask
the Chair to lay before the Senate a
message from the House of Represent-
atives on H.R. 5073.

The assistant legislative clerk laid
before the Senate the amendment of
the House of Representatives to the
bill (H.R. 5073) to amend the Toxic
Substances Control Act to require the
Environmental Protection Agency to
promulgate regulations requiring in-
spection for asbestos-containing mate-
rial in the Nation’s schools, develop-
ment of asbestos management plans
for such schools, response actions with
respect to friable asbestos-containing
material in such schools, and for other
purposes.”

(The amendment of the House is
printed in the REcorp of October 1,
1986, beginning at page H88186.

Mr. STAFFORD. Mr. President, the
bill before the Senate at this time is
one of the most important public
health measures that we have consid-
ered. It is aimed at reducing the risk of
asbestos-related disease for an estimat-
ed 15 million schoolchildren and 1.4
million school employees.

Asbestos is a deadly substance. An
Assistant Administrator of the Envi-
ronment Protection Agency testified
before the Committee on Environment
and Public Works that it is one of the
four or five most hazardous substances
being regulated by the Agency. The
American Cancer Society, reflecting
prevailing scientific opinion, testified
that there {8 no known safe level of as-
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bestos exposure and that efforts
should be made to avoid even low-level
exposure. Other expert witnesses testi-
fied that children are especially at risk
because of their high breathing rates,
their growing lungs and other factors.

This bill enjoys the support of a
wide variety of educational, public
health, and governmental organiza-
tions. These include the Service Em-
ployees International Union of the
AFL-CIO, the National Parent Teach-
ers Association, the National Educa-
tion Association, the American Federa-
tion of Teachers, the National Gover-
nor’'s Association, the National Asso-
ciation of Counties, and a host of
others.

Mr. President, some of these groups
have been active for some time in the
struggle to protect schoolchildren and
employees from asbestos exposure. In
1984, the Service Employees Interna-
tional Union [SEIU] brought suit
against EPA to compel the agency to
issue comprehensive regulations deal-
ing with the asbestos problems in the
Nation’s schools. Information reviewed
and developed during the lawsuit,
SEIU v. EPA, No. 84-2790 (D.D.C.),
demonstrated the inadequacies of the
EPA'’s asbestos program and the need
for legislation requiring the agency to
issue adequate and appropriate regula-
tions regarding asbestos in schools.
This legislation provides the same
relief sought in the lawsuit.

In our deliberations on both the
need for and the scope of this legisla-
tion we have been assisted by several

. groups which have provided valuable

information on the dangers posed by
asbestos in the Nation’s schools, and
the types of regulations which are re-
quired to address those dangers. Spe-
cifically, I would note the contribu-
tions of the Service Employees Inter-
national Union, the National Educa-
tional Association, the National
Parent-Teacher Association, the Amer-
ican Pederation of Teachers, and the
National School Boards Association.
SEIU was particularly helpful in that
information which it obtained in its
lawsuit against EPA to compel the
Agency to issue asbestos regulations
demonstrated the inadequacies of the
EPA Asbestos Program, and the need
for legislation obligating EPA to take
appropriate regulatory action.

Mr. President, with the active sup-
port of these groups, similar versions
of the present bill passed through the
entire legislative process Iin both
Houses of Congress without receiving
a single dissenting vote. That is a re-
markable achievement and it bespeaks
plainly the priority that Congress
places on this important issue.

Mr. President, 1 want to note that
we have reached agreement between
the two Houses of Congress without
the need for a formal conference com-
mittee. We achieved this by informally
negotiating with the authors of the
House bill a substitute bill incorporat-
ing features of 8. 2083 and H.R. 5073.





